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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: 

UDALGURI::: ASSAM 

 

      PRESENT: Mr.  R. LAL, AJS 
       

Sessions Case No.108/15 

 
    STATE OF ASSAM 

            Vs 
1. RakeshUzir 
2. PronaelBaglary 
3. DoreswarBasumatary 

DATE OF EVIDENCE:  

DATE OF ARGUMENT: 30.06.16 

DATE OF JUDGMENT: 30.06.16 

ADVOCATE FOR THE PROSECUTION: Mr.BKChetri 

ADVOCATE FOR THE DEFENCE: Mr M. Khaklary 

CASES REFERRED:  

(2002) 4 SCC 578 

 

JUDGMENT: 

1. The case at hand was initiated on the basis of an FIR lodged by 

Subedar Haresh Singh of 15 Dogra Regiment of the Army on 

27.03.1999informing inter-alia that on specific inputs, the Army 

has arrested four persons namely Rakesh Uzir, Pronel 

Basumutary, Doreswar Basumutary and Dhruv Basumutary on 

25.03.1999 from village Gerua. It is further stated that from their 

hideout in the jungle, threeweaponsand some round of 

ammunition was recovered. 
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2. The FIR lodged lead to the initiation of the UdalguriPS Case 

number 57/1999. Investigation commenced. Formal seizure of 

the fire arm and ammunition was made. Statement of material 

witnesses was recorded. The firearm was sent for armourer 

opinion. The I/O arrested the four accused and forwarded them 

to the Court of learned SDJM Udalguri with prayer to keep them 

in custody. The prayer was accorded. Prosecution sanction was 

obtained and opinion of Armourer was collected. At the end of 

investigation, police laid charge sheet vide CS 19/2004 dated 

31.01.2004 against the FIR named accused person.  

 

3. On receipt of the charge sheet, cognizance of the offence was 

taken as per mode under Section 190(1) Cr.PC. Record would 

disclose that for securing the appearance of the accused persons, 

it took a long time.Infact one of the accused, namely Dhrub 

Basumutary was, as per police report, found dead. The case 

against accused Dhrub Basumutary was abated. 

 
4. Be that as it may, attendance of other three accused namely 

Rakesh Pronel and Doreswar was secured and they were 

furnished with copy of relevant documents. Thereafter, having 

considered the fact that the case is triable exclusively by Court of 

Session, the case was committed to the Court of Hon’ble 

Sessions Judge Udalguri. The learned Sessions Judge then 

transferred the case to this Court.  
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5. Record discloses that vide order charge was framed under 

Section under Section 25 (1A)/ 27 of the Arms Act and under 

Sections 10/13 of the Unlawful Activities (P) Act. That apart, 

charge was also framed against these threeaccused under 

Section 353/34 IPC. The particulars of the charges under the 

above provisions was read over and explained.The accused 

pleaded not guilty and hence the case proceeded to next stage of 

trial.  

 

6. Point for determination: (a) Whether the accused Rakesh 

Uzir, Pronel Basumutary and Doreswar Basumutary was found in 

conscious possession of prohibited weapon on 25.03.199 at or 

near Gerua village under Udalguri PS? (b) Whether these accused 

had fired upon and thereby used the prohibited weapons against 

the Army personnel?(c) Whether the three accused were 

members of BLT a banned organization? (d) Whether the three 

accused in March 1999 participated in the illegal activities of BLT, 

a banned organization? (e) Whether the accused after a prior 

meeting of mind and in furtherance of the common intention 

fired at the Army personnel with intent to deter the Army 

personnel from doing their duty? 

 

7. Discussion decision and the reasons thereof: I have 

perused the record and heard the parties. Before proceeding any 

further, I would like to point out that Hon’ble Supreme Court in 

Vasanta Sampant DupareVs State of Maharashtra reported in 

(2015) 1 SCC 253, had observed that so far as possible, the 

prosecution ought to examine independent credible witnesses to 
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prove search and seizure of material object from the accused 

persons.  

 

8. To prove its charge the prosecution rely on listed witnesses 

mentioned in column VI of the charge sheet. In the instant case 

charge sheet goes to show that there are 9 witnesses. Out of 

them two are to independent witness, two Army personnel,one 

Armourer and four investigating officers. What appears is that 

two independent witnesses has been examined by the I/O to 

prove and confirm the recovery of the prohibited weapons from 

the possession of the accused persons. 

 
9. In view of the importance laid to the deposition of independent 

witnesses, repeated attempt was made to secure their presence. 

However, the efforts did not bear any fruit. The police reported 

in the summons report that no such village as mentioned in the 

charge sheet exist within their jurisdiction. According to the 

police, they made attempt to serve the summons in a village 

which bears almost a similar name (only some variation) but the 

witnesses named were not found. 

 

10. What also needs to be noted is that the date of seizure of 

weapon is shown as 25.03.1999 but date of filing of FIR is 

27.03.1999. At least one day delay in filing the FIR, if not more is 

there. The delay has not been explained. Such un-explained 

delay in cases where allegation is of recovery of prohibited arms 

and ammunition does tremendous damage to the prosecution 

version. 
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11. At this stage, I would like to point out that repeated WT 

messages was issued to the Army personnel through 99 APO & 

56 APO. Butthe two listed army men did not appear to depose as 

witness in the Court.It is noteworthy that the description of the 

two (2) witnesses is not adequate for their numbers by which 

they can be identified is not given in the charge sheet.  

 

12. This situation brings me to Article 21 of the Constitution which 

creates a right in the accused to be tried speedily and this right 

to speedy trial flowing from Article 21 encompasses all the 

stages, namely, the stage of investigation, inquiry and trial. This 

right to speedy trial is all the more relevant in cases like the 

present one, where the accused were young boys when the 

incident took place and have lived with this case through their 

young days and are now all in the middle ages. This case has 

continued for 17 years and these three accused were in jail for 

several months.  

 

13. In the above background, one material question does crop up 

before me. The question is as to whose duty primarily it is to 

bring prosecution witnesses or for that matter defence witnesses. 

Is it not the duty upon the prosecution to bring their witness or is 

the Court saddled with additional responsibility to ensure 

attendance of witnesses. I have looked into the relevant statute.  

A careful reading of relevant Sections in the Code leaves no 

scope for doubt that the prosecution is duty bound to produce 

the witnesses. The Court may, if prayed for, assist the 
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prosecution in ensuring attendance by issuing summons but the 

duty is of the prosecution to bring its witnesses.  

 

14. Equally clear is the law that prosecution cannot be provided 

endless opportunity and the statutory courts have no power to 

infringe the fundamental rights guaranteed by the Hon’ble Apex 

Court. Speedy trial is not merely an academic concept. It is an 

essential element of right to life and personal liberty guaranteed 

under Article 21 of the Constitution of India. This is a Court 

created under the statute and it cannot infringe the constitutional 

rights of a citizen of India.  

 

15. In this context, I can do no better than refer to a 7 (judges) 

judges bench of the Supreme Court in P.Ramchandra Rao Vs 

State of Karnataka reported in (2002) 4 SCC 578. The bench was 

specially constituted to discuss and lay down guidelines for 

minimizing delay at various stages including investigation and 

trial and the Hon’ble Apex Court came to a considered opinion 

that it is primarily for the prosecution to justify and explain the 

delay. After a thorough and thread bare discussion, the 7 Judges 

concluded that a watchful and diligent trial judge can prove to be 

better protector of such right than any guidelines. It was directed 

by the Supreme Court of India that the criminal courts should 

exercise their available powers such as those under Sections 309, 

311 and 258 of Code of Criminal Procedure to effectuate the 

right to speedy trial.  
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16. So being the law, after providing more than sufficient 

opportunity to the prosecution to produce its witnesses, and for 

reasons which I have described in the Judgment I closed the 

prosecution evidence applying the ratio of P Ramchandra Rao 

(supra). . 

 

17. In view of the above I hold that prosecution has failed to prove 

the recovery of the weapons and ammunition fromthe possession 

of the accused persons. The three accused are acquitted and set 

at liberty. Bailor discharged. Seized weapons be confiscated to 

the State of Assam.  

 

Given under my hand and seal of this Court on this the 30thday of   

June, 2016. 

 

         (R. Lal) 
       Asstt. Sessions Judge, 
           Udalguri: Assam 

 
 

 

 


